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Playing the MIDFIELD

It's High Time to Recognize Law as an Instrument

BY COLONEL JEREMY S. WEBER

Law plays a central role in national power, and pretty much every other area of life.
It is time we recognize a legal instrument of power to better incorporate the legal
domain into our strategic planning.

or decades, the DIME framework has shaped
understanding of the tools the United States controls
to achieve strategic effects.[1] Nearly every strategy
brief begins (and often ends) with an analysis of how to
utilize America’s Diplomatic, Informational, Military, and
Economic means.[2] Occasional attempts to add or modify
the DIME have been put forth, but the tried-and-true DIME

framework has proven resilient.[3]

However, a joint publication may mark the beginning of
the end to the DIME’s reign. Joint Doctrine Note 1-18
(Strategy) proffers a new acronym—MIDFIELD—to
describe the instruments of national power, adding financial,
intelligence, law, and development weapons to the strate-
gist’s arsenal.[4] The addition of law, in particular, is long
overdue. Law plays a central role in national power, and
pretty much every other area of life. It is time we recognize
a legal instrument of power to better incorporate the legal

domain into our strategic planning.

“INSTRUMENT OF NATIONAL POWER” AND “LAW”
Does law deserve a place on the instruments of national
power Mount Rushmore? To answer this, it first helps
to know what “instrument of national power” means.
On this point, there is surprisingly little guidance. Joint
Publication 1—the central doctrinal document for the U.S.
military—discusses the importance of using the instruments
of national power to achieve America’s strategic objectives
and spells out the DIME instruments. However, it does not
define the term “instrument of national power” or provide
criteria as to what tools warrant the label.[5] The DoD
Dictionary of Military and Associated Terms provides only a
short and unhelpful definition that instruments of national
power are the means available to the government to pursue
its national objectives.[6] It thus seems that the definition is
circular: strategy is the coordinated use of the instruments of
national power to achieve the nation’s large-scale interests,
and an instrument of national power is anything that can

be used to strategic effect.
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DIME verses MIDFIELD

“Instrument of National Power”

For purposes of this analysis, let’s define an instrument of

national power as follows:

“An instrument of national power is a resource over
which the federal government can exercise a signifi-
cant degree of control that, when combined with
other instruments of national power, represents a
significant opportunity to advance Americas strate-
gic interests on the international stage.”

This definition offers three advantages. First, to qualify as an
instrument of national power, the resource must be exactly
that—national. In other words, it must be something the
federal government has a meaningful ability to control. This
definition may eliminate such purported instruments as
“culture,” which, as powerful as it may be, is largely outside

the federal government’s span of control. Second, an instru-

ment of national power is not necessarily expected to achieve
strategic effects on its own. For example, militaries might
be able to conquer territory or halt enemy advances, but
absent diplomatic or other efforts, militaries rarely achieve
lasting strategic interests. Finally, the resource need not
guarantee strategic success; strategy is far too complicated for
certainties.[7] However, to qualify for the title of instrument
of national power, the resource should be able to move the

needle of strategic probabilities to a meaningful degree.

“Law”

On the subject of definitional foundations, the term “law”
is not much clearer. In fact, it has been said that the term
“drips with ambiguity.”[8] Generally, however, the word has
four meanings: (1) the regime that uses politically organized
force or social pressure backed by force to order human
activities and relations; (2) the body of authoritative sources
issued by an organized society; (3) the process used to resolve
controversies; and (4) some combination of the previous
three.[9]

Using these definitions, the question of whether law warrants
recognition as an instrument of national power focuses on
whether the United States can use some combination of a
legal regime, legal sources, or legal processes in combination
with other instruments of national power to significantly
increase its opportunity to advance its strategic interests on
the international stage. If so, then law deserves a place among
the DIME, MIDFIELD, or whatever other acronym one

uses to describe the instruments of national power.

Law touches everyone every day
in ways seen and unseen.

THE CASE FOR A LEGAL INSTRUMENT OF
NATIONAL POWER

Can law meet this test? Let’s start with three basic proposi-
tions. First, law is pervasive: it impacts nearly every aspect
of society. Law touches everyone every day in ways seen
and unseen. It regulates the air we breathe, the food we eat,

the clothes we wear, the roads we drive on, and the jobs we
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perform. It regulates our social, political, and economic
relationships. It permits certain acts, and criminalizes oth-
ers. It affects us from before the cradle to after the grave.
This is true of domestic American law, but it is also true of
international law.[10] It stands to reason that a power so
omnipresent would be a natural candidate for the title of

instrument of national power.

Second, the United States unquestionably uses domestic
law to achieve strategic effects within her shores. Do we
want to encourage people to buy homes, or have children,
or contribute to charities? Then we pass laws to provide
financial incentives to do so. Do we want to encourage more
corporate responsibility in product design and manufacture?
Pass laws and rules that allow consumers to more easily
sue for damages due to faulty products. Is drunk driving
a problem? Pass tougher criminal sanctions against the
act. Are we concerned about the spread of false speech or
dangerous ideologies or criminal enterprises on the Internet?
Pass laws that hold the Internet-based platforms responsible
for policing activity on their sites. Passing laws is such an
effective means of changing behavior that the United States
has so much law that it literally cannot be quantified.[11]
It’s no wonder that the majority of U.S Presidents, Senators,
and Congressional Representatives have traditionally been
lawyers: domestic strategic leaders need to understand how

to wield their most powerful instrument.[12]

Lastly, the joint doctrine note is not the first published
work to advocate for law’s rightful place as an instru-
ment of national power. The note quotes a 2011 Joint Force
Quarterly article that first set forth the MIDFIELD acronym:

One of the most important additions to this new
acronym is the letter L. Americans take great pride
that their nation is governed by the rule of law:
“Our past, and the past of every other nation, tells
us that law and war were opposites, two means

to resolve differences, one guided by commonly
agreed-upon standards of justice, the other re-

solved by the calculus of power.” Reaflirming the
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American commitment to the rule of law by simply
adding it to our national security dialogue is a step

in the right direction to restoring what Joseph Nye

termed sof power....[13]

Law is a Strategic Instrument
The 2011 JFQ author is hardly the first to note that law’s

use—or misuse—can have strategic effects. In fact, the term

“lawfare,” popularized by the former Air Force Deputy Judge
Advocate General Maj Gen (ret) Charles J. Dunlap, Jr.,
centers on the idea that law is a strategic instrument. The
term is somewhat broad, but Dunlap himself has defined it
as “the use of law as a means of accomplishing what might
otherwise require the application of traditional military
force,” though it will often be used in conjunction with
military force.[14] A popular website of the same name
explores ways in which law can both be used and misused

in national security matters.[15]

Exactly how can the federal
government wield law in order to
present a significant opportunity to
advance America’s strategic interests?

Yet all of these sources leave room for further development.
Exactly how can the federal government wield law in order
to present a significant opportunity to advance Americas
strategic interests? It’s one thing to say that law carries
powerful strategic possibilities. It’s another to demonstrate

how that can be done.

Law is not as obvious as the DIME instruments. It has
not been traditionally considered an instrument of national
power in its own right, and even today, few consider how
the federal government can use law in combination with
other instruments of national power to advance America’s
strategic interests internationally. What exactly is the case
for including law among the instruments in the strategist’s

orchestra?
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Law is not as obvious as the
DIME instruments. It has not
been traditionally considered an
instrument of national power in its
own right...

National Security Law Writing Competition
To help answer this question, the Air Force Judge Advocate

General’s School, with the generous support of the JAG
School Foundation, is conducting this year’s National
Security Law Writing Competition on the theme of “Law
as an Instrument of National Power.” We seek a wide variety
of essays that address specific ways in which the U.S. govern-
ment can use law to achieve strategic effects. To encourage
many entries that can be combined into a larger work, the
writing competition has changed its rules to reduce the
size of entries to 2,500-3,000 words, or roughly ten to
fifteen pages double-spaced. The JAG School Foundation
is also raising the number of cash prizes from two to four

to encourage entries.

Law Utilized at the Strategic Level

Law offers almost endless possibilities for creating strategic

effects. Dunlap, for example, provided an example from
military operations in Afghanistan in 2001, when officials
needed to restrict high-resolution commercial satellite
imagery from falling into enemy hands. Instead of taking
a military approach, officials used a “legal weapon”—a
contract—to achieve this effect.[16] Yet even this example
(which perhaps resided below the strategic level) may
represent just the tip of the iceberg. To suggest just a few
examples of how law can be utilized at the strategic level,

consider the following possibilities:

“Globalization is a great thing, but it
needs a legal framework in which to
blossom.”

Creating a framework for a globalized world: Italian
journalist and political analyst Loretta Napoleoni was
right when she said, “Globalization is a great thing, but
it needs a legal framework in which to blossom.”[17] The
most recent U.S. National Security Strategy may take
a step back from globalization’s grander ambitions,[18]
but the grand arc of U.S. grand strategy since the end
of World War II—and particularly since the fall of
the Berlin Wall—has been to enmesh countries in a
U.S.-led, rules-based international order that benefits
all participants and makes major conflict less likely,
thus preserving a status quo in which the United
States remains the leading power.[19] A complex web
of treaties, agreements, and regulations supports this
international order, ensuring predictability in transac-
tions, a common operating picture, and predictable
access to the global commons. Thus, for example, a
vast legal infrastructure enables safe and accessible air
travel, which in turn allows a nation’s citizens to travel
across the globe.[20] This makes military aggression less
likely both by reducing a nation’s incentives to war (a
nation is less likely to attack another nation in which its
citizens are present) and by promoting understanding

of other cultures.

Use of International Agreements to Establish Norms
and Change Behavior: Perhaps the most important way
in which law can achieve strategic effects is through the
creation and solidification of norms that can change
behavior. International law may lack enforceability at
times, but one thing it does particularly well is establish
norms that nations come around to voluntarily comply-
ing with. A prime example is the Universal Declaration
of Human Rights. One might argue that the Declaration
is more of a diplomatic effort than a legal one, as it is
not strictly legally binding in and of itself, but it morally
commits governments around the world to secure basic
human rights for their people, has led to advances in
human rights, has reframed the language of interna-
tional relations, has been adopted in numerous treaties
and national constitutions, and is the most translated
document in the world.[21] This has furthered the

United States’ liberal international interests, even if some
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human rights violators persist and recent years have seen
some backsliding.[22] One would be hard-pressed to
find a predominantly military or economic approach
that has achieved similar track record.[23] Lawyers have
played a leading role in using the Declaration to push
nations to improve their human rights record, backed up
by other instruments of national power.[24] For another
example, take the much-maligned Kellogg-Briand Pact
of 1928.[25] The agreement purported to outlaw war,
a vision ridiculed as utopian given that a world war
soon followed. But recent scholarship has come to see
the agreement in a much more positive light. As one
important recent work found, the Pact directly led to a
steep drop in international aggression since 1945.[26]
In other words, the United States and others sought the
most aggressive, important goal in human history—to
end war—and thanks to a legal document, they largely

succeeded.

Promoting Respect for the Rule of Law: A less visible
but perhaps no less important role for law in achiev-
ing strategic effects is the positive example respect for
the rule of law can provide in reducing armed conflict
and promoting stability on the international stage. As

» «

with “instrument of national power” and “law,” “rule
of law” remains a tricky concept; as one book put it,
“The notion that the rule of law has an ‘I know it when
I see it’ quality captures something powerful, because
we do know it when we see it, and we most certainly
know it when we don’t see it.”[27] However, the notion
is best summarized by its two aspects: the rule of law
aims at certain ends such as upholding law and order
or providing predictability in human activity, and it
involves institutional attributes such as comprehensive
laws, functioning courts, and professional law enforce-
ment.[28] The United States has often carries out “rule
of law missions,” with judge advocates playing a leading
role in addressing some of the core causes of conflict.[29]
After all, much of America’s military involvement in
countries with weak or ineffective government is really
aimed at convincing people to settle their disputes
through legal channels rather than violence. Yet the
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rule of law has an even more powerful component.
As the 2011 Joint Force Quarterly article quoted in the
Joint Doctrine Note observes, the rule of law’s most
powerful strategic role may come as the United States
promotes the rule of law at home, setting an example
for shaping the actions of other nations. The current
National Security Strategy recognizes this; it uses the
phrase “rule of law” nineteen times, including the fol-
lowing: “America’s commitment to liberty, democracy,
and the rule of law serves as an inspiration for those

living under tyranny.”[30]

Courts and law enforcement: Law serves a valuable
purpose in and of itself by establishing norms and setting
an example, but it’s always helpful when law can be
enforced. International law comes up short to a certain
degree in this respect as there is no world police, but
law enforcement still can be utilized to strategic effect.
The International Criminal Court, while struggling to
get off the ground, has successfully prosecuted govern-
ment officials for offenses such as genocide, crimes
against humanity, war crimes, and aggression, and it
has investigated several other such cases, providing
at least the possibility of a legal mechanism that can
contribute to a more stable world order.[31] As the ICC’s
President stated last year, “Just 30 years ago, who would
have thought that crimes against humanity, war crimes
and genocide would be prosecuted by an independent,
permanent international institution?”[32] Likewise,
the International Court of Justice has issued dozens of
decisions involving disputes submitted to it along with
advisory opinions.[33] Apart from international legal
tribunals, domestic law enforcement can produce pow-
erful strategic effects. Military commissions have formed
a central part of the United States’ strategy to combat
global terrorism, even as the commissions themselves
have yielded uneven results. In the United States, law
enforcement agencies have yielded impressive results
in criminal investigations and prosecutions of threats,
counterterrorism, and homeland defense.[34] For these
reasons, many have advocated that law enforcement be

added to the list of instruments of national power.[35]
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* Providing a legal framework for conflict: While the
phrase inter arma enim silent leges (in times of war, the
law falls silent) has gained popular acceptance,[36] in
reality, war has become a legal battleground. To use a
historical example, lawyers in the U.S. Civil War played
an enormous role in shaping the underlying disputes
and providing a legal justification and framework for the
conflict.[37] Since that time, lawyers have taken center
stage for helping make the case for war when administra-
tions thought it was necessary. In the 2003 Iraq war, for
example, lawyers staked the claim that war was justified
on legal bases because of Saddam Hussein’s violation of
U.N. disarmament agreements.[38] Nations no longer
feel free to invade others at will; the law constrains them
from doing so, and they need lawyers to provide legal
arguments for why war is justified, and what actions

they are entitled to take.

An instrument of national
power works in concert with the
other instruments to contribute

meaningfully to the achievement of
strategic effects.

* Law of war and shaping a better peace: The law of
war exists for strategic reasons. The purpose of the
law of war is to make the successful accomplishment
of the military mission possible while limiting war’s
unnecessary effects, thereby facilitating the restoration
of peace.[39] Thus, lawyers are integral in ensuring the
United States obeys the law of war, which provides
international legitimacy to its war efforts and denies
adversaries an avenue for undercutting U.S. and inter-
national resolve. As former Dunlap once stated, “savvy
American commanders seldom go to war without their
attorneys.”[40] Or, as General Colin Powell said follow-
ing the Gulf War, “Decisions were impacted by legal
considerations at every level. Lawyers proved invaluable

in the decision-making process.”[41] There is little doubt
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that the United States, as the world’s leading power and
a proponent to create a rules-based international order,
must scrupulously follow the law when it engages in

military action. Lawyers ensure the nation does so.

CONCLUSION

Law may not be able to achieve many strategic effects on its
own, but then again, neither can diplomacy, information,
military action, or economic measures. An instrument of
national power works in concert with the other instruments
to contribute meaningfully to the achievement of strategic
effects. Law provides the skeleton for a globalized world in
which the United States ensures all nations participate on
relatively peaceful terms. It establishes norms and changes
behavior, causing even revisionist powers to couch their
behavior under the legal framework the U.S.-led inter-
national order has built. U.S. respect for the rule of law
encourages other nations to do the same, reducing violence.
The tools for enforcing the law, while far from perfect, have
come a long way and have been recognized for their strategic
impact. Law provides a framework for armed conflict, and
the justification for war has become a contest of legal posi-
tions. Finally, the law of war keeps a lid on war’s worst

tendencies, facilitating a better peace.

A good argument can be made that
law is the midfield of the MIDFIELD—
the centerpiece instrument of
national power around which all
other efforts revolve.

If the law is not an instrument of national power, then noth-
ing is. In fact, a good argument can be made that law is the
midfield of the MIDFIELD—the centerpiece instrument of
national power around which all other efforts revolve. This
year’s National Security Law Writing Competition invites
you to build upon this idea by exploring examples of how

the United States can leverage law to its strategic advantage.
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